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Information Services Agreement 

Article 1 Parties 

Kelmar and Associates, Inc., dba RecordPros (“Vendor”) and ____________________________________ (“Customer”) enter 

this Information Services Agreement (this “Agreement”). Vendor is a Texas corporation with an address for notices at 2553 

Jackson Keller, Ste. 200, San Antonio, TX. 78230, Attn: General Counsel. Customer is a ________________________ with an 

address for notice set out below. 

Article 2 Orders 

Vendor agrees to perform the services (the “Services”) identified in each price sheet, order form, or statement of work that 

states that this Agreement governs it (each, an “Order”). For each Service that Customer requests and Vendor performs, 

Customer agrees to pay the fees set out in the Order (the “Fees”) plus any additional amounts required under Article 9. If any 

Service requires Customer’s personnel to be trained or automated communications between computer systems to be set up, 

Vendor’s obligation to supply that Service begins after that training or set-up is complete. Except to the extent expressly stated 

on the Order, Vendor may change the Services available and Fees chargeable by delivering a new Order to Customer at least 

30 days before the change. 

Article 3 Term 

The term of this Agreement begins on _______________ (the “Effective Date”) and continues until either party terminates it. 

Either party may terminate an Order or this Agreement only as permitted in Section 10.1. 

Article 4 FCRA Status 

The Fair Credit Reporting Act and regulations issued under it (the “FCRA”) regulate certain services that Vendor offers and 

the information Vendor provides as part of those services (the “Reports”) in order to protect the individual that each Report 

concerns (the “Consumer”). The statute begins at 15 U.S.C. § 1681; most regulations begin at 16 C.F.R. part 600. Customer 

warrants that the statements checked below are true and that the statements not checked below are false: 

(a)   Customer has independently educated itself about whether and how the FCRA regulates its use of the Services and 

read the notice appearing at 16 C.F.R. part 698 appendix H (see http://www.ftc.gov/os/2004/11/041119factaapph.pdf). 

(b)   Customer is a “consumer reporting agency” as defined in the FCRA. 

(c)   Customer is not a “consumer reporting agency” under the FCRA, but will be a “person who procures a consumer 

report for purposes of reselling the report” under the FCRA. 

(d)   Customer will use the information that the Services provide to Customer as a “consumer report” for “employment 

purposes” under the FCRA. 

(e)   Customer will use the information that the Services provide to Customer as a “consumer report” for purposes other 

than “employment purposes” under the FCRA. 

(f)   Customer will not use the information that the Services provide to Customer in any way that would cause that 

information to be a “consumer report” under the FCRA. 

Article 5 Customer Addresses 

Bill to: 
       
       

Attention:        

Send notices to: 
       
       

Attention:        

Send copy of notices to: 
       
       

Attention:        

Article 6 Agreement 

This Agreement is composed of this signature page, the terms and conditions attached to it, and the Orders. Customer has 

read, understood, and agreed to the provisions limiting Vendor’s representations and warranties to Customer (e.g., Section 

13.3) and Customer's remedies from Vendor (e.g., Section 16.1). Each individual signing below makes the personal warranties 

set out in Article 14. 

Customer: ____________________________________  

 

 

By:   

Name:          

Title:          

Vendor: Kelmar and Associates, Inc., dba RecordPros 

 

 

By:   

Name:   Kelly E. Riddle  

Title:   President  
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Article 7 Services 

Section 7.1 Additional Documents 

For certain Services, as a condition to Vendor’s obligation to 

provide the Services, Customer must complete and sign 

additional agreements and other forms that law or Vendor’s 

suppliers require and any state agency or supplier that 

mandates that it approve those agreements or forms must 

provide the required approval.  For example, in order to 

obtain certain motor vehicle records, Vendor may require 

Customer to enter into a separate agreement for the benefit 

of Vendor’s supplier of those records and with states that 

require an agreement in order for Customer to access the 

records; the primary purpose of those agreements is to limit 

the use of those records. As another example, credit 

agencies may require Customer to complete an application, 

a letter stating its intended use, and a site survey that 

attempts to verify the authenticity of Customer’s business; 

those credit agencies may additionally require that they 

approve Customer’s application before Services can 

commence.  Vendor’s obligation to provide any Service 

requiring any such agreements or forms is conditioned on 

Customer’s continued compliance with those agreements 

and forms. 

Section 7.2 Delivery 

After any additional documents and approvals required by 

Section 7.1 are complete, Vendor agrees to make the 

Services available to Customer in the manner stated on the 

Pricing Sheet. If the Pricing Sheet does not state a manner, 

then Vendor will make the Services available to Customer in 

conformity with an XML document type definition 

specification that Vendor will provide to Customer. Vendor 

may change that specification from time to time by 

providing a new specification to Customer. 

Section 7.3 Customer’s System Access 

Vendor will give Customer access to certain of Vendor’s 

computer systems in order to facilitate delivery of the 

Services. For that purpose, Vendor may issue Customer user 

names and passwords (“Credentials”). Vendor will 

determine the characteristics of the Credentials (such as 

length and composition). Vendor may change the 

Credentials at any time by informing Customer of the new 

Credentials. Customer’s failure to use newly delivered 

Credentials may interrupt Customer’s use of the Services. 

Vendor is not responsible for the consequences of any such 

failure. Vendor will not reduce or refund fees due any such 

failure. Customer is responsible for all Services requested 

using Credentials that Vendor issues to Customer. The 

Credentials are Confidential Information of Vendor. 

Section 7.4 Protection of Credentials 

Customer agrees to protect its Credentials so that only a 

limited number of personnel whom Customer authorizes 

can know the Credentials.  Customer agrees to ensure that 

any system access software Customer uses (whether 

developed by Customer or purchased from a third party 

vendor) has the Credentials hidden or embedded so that 

only those authorized personnel can know the Credentials.  

Customer will ensure that each receives a unique user name 

to log in to its system access software. Customer will not 

post the Credentials in its facility. Customer will ensure that 

its personnel do not discuss any Credentials with any 

unknown caller, unless the caller is actually a current 

Vendor employee. 

Article 8 Compliance 

This Article 8 only applies to Reports that are “consumer 

reports” under the FCRA. 

Section 8.1 Protection of Reports 

This Section 8.1 does not apply if the box in Article 4(b) or 

Article 4(c) is checked. Customer agrees to restrict the ability 

to order, access, or view Reports to those of its personnel 

who have a need to know the information contained in 

them. Customer will ensure that any of its computers from 

which a person could order, access, or view Reports are in a 

secure location and are turned off after business hours or 

when unattended by Customer’s personnel who have a 

need to know the information contained in the Reports. 

Customer agrees to secure all printed copies of any Reports 

provided through the Services. 

Section 8.2 Report Use 

Customer agrees not to copy, distribute, disseminate, 

publish, or otherwise use any Report (of any information in 

a Report) for any purpose other than the following: 

(a) Customer may distribute the Report to the Consumer. 

(b) If Customer procured the Report for an end user other 

than itself and the box in Article 4(b) or Article 4(c) is 

checked, Customer may distribute the Report directly 

to that end user. 

(c) If Customer procured the Report for itself, Customer 

may use the Report internally. 

Section 8.3 No Report Retention 

Customer agrees not to store any information included in 

any Report except: 

(a) to the extent required for compliance with law; or 

(b) for temporary caching reasonably required the end user 

to receive the Report, but only if the cache is cleared 

promptly after reception of each Report. 

Customer may not use, or permit the use of, any such stored 

information for any purpose other than one set out above. 

Section 8.4 Report Destruction 

Customer agrees to irretrievably destroy every copy of each 

Report (and all data that Customer derived from each 

Report): 

(a) for each copy that Customer retains for the purpose of 

complying with legal record retention requirements, 

immediately after the required retention period ends; 
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(b) for every other copy, immediately upon termination of 

this Agreement. 

On Vendor’s request, Customer agrees to promptly certify 

in writing its compliance with this Section 8.4. 

Section 8.5 Employment Purposes 

This Section 8.5 applies if the box in Article 4(d) is checked. 

By submitting any request for a Report to Vendor, Customer 

certifies that: 

(a) before procuring any Report under this Agreement for 

“employment purposes” under the FCRA, Customer 

presented the Consumer with a clear and conspicuous 

disclosure, in a document consisting solely of the 

disclosure and stating Customer’s name and address, 

that Customer will obtain a consumer report for 

employment purposes and that the consumer report 

will include public record information; 

(b) before procuring any Report under this Agreement for 

“employment purposes” under the FCRA, Customer 

obtained the Consumer’s written authorization (which 

may be on the disclosure document described above) 

permitting Customer to procure the Report; 

(c) before taking any “adverse action” under the FCRA 

based on the Report, Customer will provide the 

Consumer with the notice described in Section 8.5, a 

copy of the Report, and a written description of the 

Consumer’s rights under the FCRA as prescribed by the 

Federal Trade Commission. 

Vendor offers services to assist its customers to comply with 

the foregoing obligations, but those services are not part of 

the Services to be provided under this Agreement unless 

they are specified in the Order. 

Section 8.6 Non-Employment Purposes 

This Section 8.5 applies if the box in Article 4(e) is checked. 

By submitting any request for a Report to Vendor, Customer 

certifies that, before taking any “adverse action” under the 

FCRA based on the Report, Customer will inform the 

Consumer: 

(a) that the adverse action will occur; 

(b) of Vendor’s name, address, and telephone number; 

(c) that Vendor did not make the decision to take the 

adverse action and is unable to provide the Consumer 

with the specific reasons that Customer took the 

adverse action; 

(d) that the Consumer has the right to obtain a free copy of 

the Report by requesting one from Vendor within 60 

days after receiving the notice; and 

(e) that the Consumer has the right to dispute the accuracy 

or completeness of any information in the Report by 

contacting Vendor. 

Section 8.7 Re-Distribution Procedures 

This Section 8.7 applies if the box in Article 4(b) or Article 

4(c) is checked. Customer will ensure that each person to 

whom it provides a Report certifies the purpose for which 

that Report will be used and that the person will use that 

Report for no other purposes. Customer agrees to record, 

and use reasonable efforts to verify, the following 

information for each Report: 

(a) the name, address, and telephone number of the person 

or entity to be the end user of the Report; 

(b) the name, address, and telephone number of the person 

or entity requesting the Report from Customer; 

(c) the terms, criteria, and parameters of the search that led 

to the Report,  

(d) the date and time that the search was submitted; and 

(e) each purpose for which the person receiving the Report 

certified it would use the Report. 

Customer agrees to retain the resulting record for six years 

after the end of the calendar year in which Vendor provided 

the Report to which the record relates. Customer will 

provide a copy of any such record promptly whenever 

Vendor requests the record. 

Section 8.8 Re-Distribution Re-Investigations 

This Section 8.8 applies if the box in Article 4(b) or Article 

4(c) is checked. If Customer receives notice from a 

Consumer disputing a Report, Customer will, within 5 days 

of its receipt of the notice, determine whether information in 

the Report is incomplete or inaccurate due to any act or 

omission of Customer. If so, then Customer will correct or 

delete the information within 20 days after its receipt of the 

notice. If not, then Customer will, within 5 days after its 

receipt of the notice, convey to Vendor the notice and all 

other information the Consumer provided through in the 

manner specified on Vendor’s web site. If Vendor 

subsequently provides a notice to Customer about the 

dispute for Customer to deliver to the Consumer, Customer 

will immediately convey that notice to the Consumer. 

Section 8.9 Customer Web Site 

This Section 8.9 applies if the box in Article 4(b) or Article 

4(c) is checked. Customer may make Reports available to 

third parties through a web site that Customer controls and 

that complies with this Section 8.9. The website must: 

(a) have adequate telecommunications, hardware, and 

software to support the use of Customer’s users; 

(b) allow access to the Services only through the entry of a 

user name and password that Customer maintains; 

(c) support commonly used web security protocols such as 

secure sockets layer (SSL); 

(d) obtain Reports using Vendor’s XML specification; 

(e) provide a notice to all users, in a form acceptable to 

Vendor, that no user may use any Report for any illegal 

or unethical purpose (such as the purposes of 

intimidating, stalking, or harassing anyone) and 

(f) for each user’s activity that results in a request for a 

Report, record and retain the information described in 

Section 8.7. 
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Article 9 Fees 

Section 9.1 Time and Method of Payment 

Customer agrees to pay the Fees in the time and the method 

described in the Order. If the Order does not state a time for 

payment, Customer agrees to pay all fees within 30 days 

after invoice date to the address the invoice states. Vendor 

may issue invoices to the address set out on Article 5 or to 

any subsequent address of which Customer informs 

Vendor. If the Order does not state a payment method, 

Customer agrees to pay by check or credit card. Regardless 

of the time at which payment is due, Customer owes each 

amount charged when Vendor performs the Service. 

Section 9.2 Credit Card Payments 

If Customer elects to pay by credit card, Customer agrees to 

provide Vendor the exact name of the credit card account 

holder as it appears on the credit card, billing address of the 

card the credit card, account number, and the credit card 

expiration date. By signing this Agreement and providing 

credit card information, Customer authorizes Vendor to 

charge all Fees to the credit card. 

Section 9.3 Government Access Fees 

Some courts and other government agencies charge Vendor 

widely varying fees to retrieve records that Vendor may 

require in order to perform the Services. In addition to the 

Fees, Customer will reimburse Vendor for all such charges 

on a dollar-for-dollar basis, except to the extent that Vendor 

expressly undertakes to pay such charges in the Order. 

Section 9.4 Reimbursable Expenses 

Customer agrees to reimburse Vendor for all reasonable, 

out-of-pocket, business expenses that Vendor actually 

incurs either (a) in traveling in order to provide the Services, 

including transportation, lodging, meals and other 

reasonable expenses, or (b) with Customer’s prior approval. 

For air transportation, Customer will not reimburse Vendor 

for the cost of first-class air travel in excess of the cost of 

coach-class air travel. Vendor will provide Customer with 

an invoice and reasonable supporting documentation 

detailing all such expenses. 

Section 9.5 Taxes 

Except for taxes levied on Vendor’s net income, gross 

receipts, franchise, and property, Customer agrees to pay or 

reimburse Vendor for all taxes and assessments and 

withholdings in lieu of taxes of any jurisdiction based on 

charges set, services performed or to be performed, or 

payments made or to be made under this Agreement. 

Customer may not deduct the amount of any such taxes, 

assessments, or withholdings from payments made to 

Vendor under this Agreement. 

Section 9.6 Billing Discrepancies 

Customer may, in good faith, dispute any amount that 

Vendor charges Customer, but only by both notifying 

Vendor of the dispute (including the legal and factual basis 

of the dispute) and paying all amounts not so disputed 

within the time permitted for payment. Customer agrees to 

notify Vendor of any disputed charge within (a) the period 

permitted for payment for any charge that Customer 

invoices or (b) 90 days after the charge appears on 

Customer’s statement for any charge that Customer submits 

for credit card payment without invoicing Customer. 

Customer waives any dispute over charges not disputed as 

permitted above within that time. 

Section 9.7 Late Fees 

If Customer does not pay any amount within the time this 

Agreement requires, Customer will pay Vendor interest on 

the amount due, beginning with the invoice date, at a rate of 

1.5% per month, or the highest rate permitted by applicable 

law if that is less. However, Vendor does not consent to late 

payment by charging interest. Customer will reimburse 

Vendor for any costs or attorneys' fees that Vendor 

reasonably incurs to collect overdue amounts. Vendor does 

not waive any charge by failing to deliver an invoice or 

misstating the amount charged on any invoice. 

Article 10 Termination 

Section 10.1 Order Termination for Cause 

Either party may terminate an Order (without terminating 

this Agreement or any other Order) by notice to the other 

party if: 

(a) the other party materially breaches the Order or this 

Agreement as it applies to that Order and fails to cure 

that breach within 10 calendar days of its receipt of 

notice describing that breach; 

(b) the other party or its controlling Affiliate becomes 

insolvent or is adjudged as bankrupt; makes an 

assignment for the benefit of creditors; has a receiver 

appointed; or files a petition of bankruptcy; 

(c) the other party or its controlling Affiliate is the subject 

of any criminal indictment or governmental civil suit 

based on fraud or deceptive practices; 

(d) more than one of the executive officers or directors of 

the other party or its controlling Affiliate is the subject 

of any criminal indictment related to the conduct of the 

business of the other party or its controlling Affiliate or 

is the subject of a governmental civil suit based on 

fraud or deceptive practices in the business of the other 

party or its controlling Affiliate; or 

(e) any law not in effect on the Effective Date significantly 

increases the expense or effort required for it to comply 

with law as this Agreement requires for the Order 

being terminated. 

Section 10.2 Order Cross-Termination 

This Section 10.2 does not apply to any Order that states it is 

not subject to cross-termination. If a party has the right to 

terminate an Order under Section 10.1, it may elect to 

terminate all Orders under this Agreement by so stating in 
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its notice of termination. If a party delivers notice 

terminating an Order under Section 10.1, the other party 

may terminate all Order under this Agreement by 

delivering notice of termination within 30 days after 

receiving the notice terminating the single Order. 

Section 10.3 Order Termination for Convenience 

This Section 10.3 applies to any Order that either does not 

state a term of the Order or does state that it is subject to 

termination for convenience or termination without cause. 

Either party may terminate an Order at any time by 

delivering notice of termination to a party at least 30 days 

before the date of termination specified in the notice. 

Section 10.4 Agreement Termination 

This Agreement automatically terminates if, at any time, no 

Orders are then in force. Either party may prospectively 

terminate this Agreement as to future Orders at any time by 

delivering notice terminating this Agreement. Any notice 

purporting to terminate this Agreement in its entirety is 

prospective as to new Orders, unless it also terminates all 

Orders then in force under Section 10.1, Section 10.2, or 

Section 10.3. 

Section 10.5 Suspension 

If Vendor has any reason to believe that Customer has 

breached an Order or this Agreement as it applies to an 

Order or that any event listed in Section 10.1 has occurred, 

Vendor may suspend performance of the Services under the 

Order. If Vendor suspends Services under this Section 10.5, 

Vendor will use all reasonable efforts to inform Customer of 

the suspension and will, in any case, formally notify 

Customer of the suspension. Vendor will reinstate the 

Services if Vendor is reasonably satisfied that the condition 

for which Vendor suspended the Services did not actually 

exist or if Customer cures that condition to Vendor’s 

reasonable satisfaction. 

Article 11 Confidentiality 

Section 11.1 Obligations of Confidentiality 

In connection with the activities contemplated by this 

Agreement, each party may have access to Confidential 

Information (as defined below) of the other party. The 

Receiving Party (as defined below) will take all reasonable 

precautions to protect the confidentiality of the Confidential 

Information of the Disclosing Party (as defined below), 

which precautions will be at least equivalent to those taken 

by the Receiving Party to protect its own trade secrets. The 

Receiving Party will not knowingly disclose the 

Confidential Information of the Disclosing Party except as 

this Article 11 expressly permits. The Receiving Party will 

not use the Confidential Information of the Disclosing Party 

for any purpose other than the performance of its 

obligations hereunder, the exercise of its rights hereunder, 

or the prosecution or defense of any legal claim. In 

recognition that the identity, capabilities, knowledge, and 

qualifications of Vendor’s employees is Vendor’s 

Confidential Information, Customer agrees that, during the 

term of this Agreement and for a period of two years after 

this Agreement, it will neither solicit nor employ any of 

Vendor’s employees. 

Section 11.2 Confidential Information 

“Confidential Information” means information that: 

(a) one party (the “Disclosing Party”) or its Affiliate, 

Personnel, or Contractor (each as defined below) 

discloses to the other party (the “Receiving Party”) or 

its Affiliate, Personnel, or Contractor; 

(b) relates to Disclosing Party’s business, technology, 

finances, customers, suppliers, distributors, Affiliates, 

or Personnel; 

(c) the Disclosing Party or its Affiliate, Personnel, or 

Contractor identifies as confidential at the time of 

disclosure either by marking it (if it is in written, 

tangible, or similar form) or by oral warning followed 

by a confirmatory letter within 5 business days (if it is 

disclosed orally, by inspection of operations, or similar 

form); and 

(d) is not within an exception set out in Section 11.3. 

Section 11.3 Exceptions 

Confidential Information does not include information that: 

(a) is or becomes public knowledge through no fault of the 

Receiving Party or its Affiliate, Personnel, or 

Contractor; 

(b) was rightfully in the Receiving Party’s possession free 

of any obligation of confidentiality before the time the 

Disclosing Party or its Affiliate, Personnel, or 

Contractor communicated it to the Receiving Party or 

its Affiliate, Personnel, or Contractor; 

(c) is or becomes available to the Receiving Party, lawfully 

and without an obligation of confidentiality, from a 

third party who (to the Receiving Party’s belief after 

due inquiry) possesses the information lawfully and 

without an obligation of confidentiality; or 

(d) was or is independently developed without use of or 

reference to any information that would have been 

Confidential Information but for the operation of this 

Section 11.3(d). 

Section 11.4 Affiliate Disclosure and Use 

The Receiving Party may disclose Confidential Information 

of the Disclosing Party to the Receiving Party’s Affiliates 

and may permit the Receiving Party’s Affiliates to use and 

disclose the Confidential Information to the same extent as, 

and subject to the same obligations as apply to, the 

Receiving Party under this Agreement. The Receiving Party 

is liable for its Affiliates’ compliance with the terms of this 

Agreement. “Affiliate” means a business organization or 

individual (but not a governmental authority) that controls, 

is controlled by, or is under common control with the 

named party. For this purpose, “control” means the 

possession, directly or indirectly, of the power to determine 
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an organization’s management policies, whether through 

the ownership of voting securities, by acting as general 

partner or trustee or executor, by contract or credit 

arrangement, or otherwise. 

Section 11.5 Personnel Disclosure and Use 

The Receiving Party may disclose the Confidential 

Information of the Disclosing Party to its Authorized 

Personnel and may permit its Authorized Personnel to 

disclose and use the Confidential Information of the 

Disclosing Party to the same extent as, and subject to the 

same obligations as apply to, the Receiving Party under this 

Agreement, but solely for the purpose of fulfilling their 

duties for the Receiving Party or its Affiliate. The Receiving 

Party is liable for its Personnel’s compliance with the terms 

of this Agreement. “Authorized Personnel” means the 

employees, directors, officers, and other individual agents of 

the Receiving Party or its Affiliates (the “Personnel”) who: 

(a) require such access in the course of their assigned 

duties related to purposes permitted by this 

Agreement; and 

(b) are legally bound by non-disclosure, non-use, and 

protection obligations that apply to the Confidential 

Information and are no less restrictive than those set 

forth herein. 

The Receiving Party agrees to enforce such obligations 

unless the Disclosing Party otherwise authorizes in writing. 

Section 11.6 Investor Disclosure and Use 

The Receiving Party may disclose Confidential Information 

of the Disclosing Party to Investors and may permit 

Investors to use and disclose the Confidential Information of 

the Disclosing Party to the same extent (excluding this 

Section 11.6) as, and subject to the same obligations as apply 

to, the Receiving Party under this Agreement, but solely for 

the purpose of evaluating the possibility of investing in the 

Receiving Party or its Affiliate (regardless of the form that 

investment may take). The Receiving Party is liable for the 

Investors’ compliance with the terms of this Agreement. The 

Disclosing Party has no obligation or liability to Investors. 

“Investor” means any business organization or individual 

that: 

(a) is investigating (genuinely to the Receiving Party’s 

belief) the possibility of investing in the Receiving Party 

or its Affiliate (regardless of the form that investment 

may take); 

(b) requests access to the Confidential Information in 

connection with its investigation; and 

(c) is legally bound by non-disclosure, non-use, and 

protection obligations that apply to the Confidential 

Information and that are no less restrictive than those 

set forth herein and that permit the Disclosing Party to 

enforce them as a third-party beneficiary. 

The Receiving Party agrees to enforce such obligations 

unless the Disclosing Party otherwise authorizes in writing. 

Section 11.7 Contractor Disclosure and Use 

The Receiving Party may disclose Confidential Information 

of the Disclosing Party to Authorized Contractors and may 

permit Authorized Contractors to use and disclose the 

Confidential Information of the Disclosing Party to the same 

extent (excluding Section 11.6 and this 0) as, and subject to 

the same obligations as apply to, the Receiving Party under 

this Agreement, but solely for the purpose of providing 

services to the Receiving Party, its Affiliate, or an Investor. 

The Receiving Party is liable for the Contractors’ compliance 

with the terms of this Agreement. The term “Contractor” 

means any business organization or individual (such as an 

auditor, attorney, consultant, advisor, information 

technology vendor, or service provider) other than 

Personnel that is to provide services to the Receiving Party, 

its Affiliate, or an Investor. The term “Authorized 

Contractor” means any Contractor that: 

(a) genuinely requires access to or use of the Confidential 

Information for provision of those services; and 

(b) is legally bound by non-disclosure, non-use, and 

protection obligations that apply to the Confidential 

Information and that are no less restrictive than those 

set forth herein and that permit the Disclosing Party to 

enforce them as a third-party beneficiary. 

The Receiving Party agrees to enforce such obligations 

unless the Disclosing Party otherwise authorizes in writing. 

Section 11.8 Governmental Disclosures 

The Receiving Party (and anyone who receives the 

Confidential Information through the Receiving Party) may 

disclose the Confidential Information of the Disclosing Party 

as necessary to prosecute or defend any legal claim or as 

required by law, but only if that person: 

(a) notifies the Disclosing Party sufficiently before 

disclosure of the Confidential Information to permit the 

Disclosing Party to act under clause (b) below; and 

(b) assists the Disclosing Party in any attempt to limit or 

prevent the disclosure of the Confidential Information, 

with the Disclosing Party reimbursing reasonable, 

documented, out-of-pocket, business expenses incurred 

in that assistance. 

Section 11.9 Specific Performance 

The parties agree that irreparable damage, for which no 

remedy at law would be adequate, would occur if the 

Receiving Party breached any provision of this Article 11. 

Therefore, in addition to any other remedies, the Disclosing 

Party is entitled to injunctive or other equitable relief to 

prevent the threatened or continued breach of those 

provisions and to enforce those provisions specifically. In 

any such action, the Receiving Party waives (and will cause 

its Affiliates, Personnel, Investors, and Contractors to 

waive) any requirement that the Disclosing Party post a 

bond or prove that it has no adequate remedy at law. 
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Section 11.10 Termination 

This Article 11 continues in force after termination of this 

Agreement, but only as to information disclosed before 

termination and only for as long as that information remains 

Confidential Information. Promptly upon the Disclosing 

Party’s written request, the Receiving Party will, to the 

maximum extent that any document, recording, software, 

tangible object, or other material embodying, containing, 

representing, reflecting, or based upon Confidential 

Information (each, an “Embodiment”) is within its 

possession or control: 

(a) ensure (as by taking an inventory and issuing written 

instructions) that each electronic back-up copy of any 

Embodiment that it made in the ordinary course of 

business is irretrievably erased or destroyed within 13 

months of the request in the ordinary course of erasing, 

destroying or re-using back-up media; 

(b) irretrievably erase all other electronic Embodiments; 

(c) irretrievably destroy all other Embodiments (including 

printed copies of electronic Embodiments); and 

(d) certify in writing its compliance with this Section 11.9. 

Article 12 Intellectual Property 

Nothing in this Agreement conveys any intellectual 

property rights (such as patents, copyrights, trademarks, or 

trade secrets) to Customer. If Vendor provides any software 

to Customer for Customer’s use to order Services, only 

Customer, its Affiliates, and their Personnel may use that 

software. That software is Confidential Information of 

Vendor. Customer agrees not to participate or assist, and 

will prevent its Affiliates and Personnel from participating 

or assisting, in any contest to the validity or ownership of 

any patent, copyright, or trademark registered to Vendor. 

Article 13 Party Warranties 

Section 13.1 Authority 

Each party hereby represents and warrants to the other that: 

(a) it has the power to perform its obligations hereunder; 

(b) its performance of its obligations under this Agreement 

has been duly authorized by all necessary 

organizational and governmental action; 

(c) its performance of its obligations under this Agreement 

will not violate any law governing its organization, 

existence, or standing as a legal entity or its charter, 

bylaws, or other organizational documents; 

(d) it will comply with the FCRA as applicable to its 

operations related to this Agreement; and 

(e) its performance of its obligations under this Agreement 

will not violate any contract with any third party. 

Section 13.2 Services Performance Warranty 

Vendor warrants that it will refund the Fee for an instance 

in which it provided a Service if all of the following occur: 

(a) Vendor failed to perform that Service with 

commercially reasonable effort or care; 

(b) if the Service resulted in a Report, the Report did not 

accurately reflect the records upon which a Report of 

that type is based; 

(c) the failure was not caused by Customer’s failure to act 

with commercially reasonable effort or care; 

(d) Customer notifies Vendor of the failure and requests a 

refund within 30 days Customer’s discovery of the 

failure or 12 months after the failure occurred 

(whichever is sooner); and 

(e) Customer has paid the Fee for the defective Service. 

A refund under this Section 13.2 ÐÚɯ"ÜÚÛÖÔÌÙɀÚɯÚÖÓÌɯÈÕËɯ

exclusive remedy for any defect in any Service. 

Section 13.3 Exclusive Warranty 

Except as set out in this Article 11, Vendor performs the 

2ÌÙÝÐÊÌÚɯÖÕɯÈÕɯɁ 2ɯ(2ɂɯÉÈÚÐÚȭɯThe express warranties set 

forth in Article 3, Article 8, and this Article 13 are the only 

warranties made by the parties. Neither party makes any 

other representation or warranty, whether express or 

implied (either in fact or by operation of law). Without 

limiting the foregoing general disclaimer, each party 

disclaims all warranties: 

(a) of merchantability, fitness for a particular purpose, 

workmanlike performance, and accuracy; 

(b) that arise from course of dealing, course of 

performance, or usage of trade; or 

(c) that their performance or anything that they provide 

will be free of errors or will operate without 

interruption. 

The parties intend these disclaimers as an integral part of 

an agreement in which they have actively negotiated over 

the sharing and allocation of risk. Therefore, these 

disclaimers will apply even if any remedy fails of its 

essential purpose due to these disclaimers. 

Article 14 Signer Warranties 

Each individual signing this Agreement (the 

“Representative”) personally warrants, with respect to the 

party on whose behalf the Representative signs (the 

“Party”), that as of the date of signature: 

(a) the Party is validly organized, existing, and in good 

standing with its jurisdiction of organization; 

(b) the Party is not presently the subject of any bankruptcy, 

insolvency, conservatorship, or similar proceeding 

known to the Party; 

(c) the Party has the power to enter into this Agreement; 

(d) the Party’s entry into this Agreement has been duly 

authorized by all necessary organizational and 

governmental action; 

(e) the Party’s entry into this Agreement does not violate 

any law governing its organization, existence, or 

standing as a legal entity or of its charter, bylaws, or 

other organizational documents; 

(f) the Party’s entry into this Agreement does not violate, 

and is not void under, any law governing its 

operations; 
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(g) the Representative is a duly elected officer of the Party 

or the Party has otherwise granted to the 

Representative the actual, express, written authority to 

sign this Agreement on behalf of the Party; and 

(h) the Representative intends to bind the Party by signing 

this Agreement. 

Article 15 Indemnification 

Section 15.1 Vendor’s Duty to Defend 

Vendor agrees to defend Customer and its Affiliates and 

their Personnel against any claim brought by any third 

party that is based on Vendor’s: 

(a) infringement of any U.S. patent, copyright, or 

trademark of the third party in Vendor’s performance 

of the Services; 

(b) misappropriation of any trade secret of the third party 

in Vendor’s performance of the Services as delivered to 

Customer; 

(c) breach of any contract between Vendor and the third 

party  as delivered to Customer; or 

(d) failure to comply with the FCRA. 

Section 15.2 Customer’s Duty to Defend 

Customer agrees to defend Vendor and its Affiliates and 

their Personnel against any claim brought by any third 

party that is based on Customer’s: 

(a) breach of any contract between it and the third party; 

(b) use or misuse of any Services or Report; or 

(c) failure to comply with any law applicable to its 

operations. 

Section 15.3 Obligations of Indemnified Party 

The party entitled to a defense under Section 15.1 or Section 

15.2 (the “Indemnified Party”) must: 

(a) notify the party obligated to provide a defense under 

Section 15.1 or Section 15.2 (the “Indemnifying Party”) 

promptly after discovering the claim; 

(b) allow the Indemnifying Party to control the defense and 

settlement of the claim, but may (at the Indemnified 

Party’s own cost) employ lawyers separate from the 

lawyers employed by the Indemnifying Party in order 

to monitor and advise the Indemnified Party about the 

matter; 

(c) consent to joint representation with its Affiliates and 

their Personnel, if requested by the lawyers that the 

Indemnifying Party retains, but need not consent to 

joint representation with the Indemnifying Party; and 

(d) cooperate with the defense and settlement as the 

Indemnifying Party’s lawyers may reasonably request 

(e.g., by way of furnishing records, information and 

testimony). 

Section 15.4 Restrictions on Settlement 

Except with the Indemnified Party’s prior written consent, 

the Indemnifying Party may not: 

(a) admit wrongdoing, fault, or liability of the Indemnified 

Party; 

(b) consent to any injunction or similar relief binding the 

Indemnified Party; 

(c) enter any settlement that fails to contain reasonable 

confidentiality obligations protecting the confidentiality 

of the settlement; 

(d) enter any settlement that provides any relief other than 

monetary damages that the Indemnifying Party pays in 

full, or 

(e) enter any settlement that fails to unconditionally release 

the Indemnified Party in full. 

Section 15.5 Indemnity 

The Indemnifying Party will pay or otherwise satisfy any 

monetary obligation that both arises from a claim that the 

Indemnifying Party had a duty to defend and is imposed on 

an Indemnified Party as part of: 

(a) a settlement approved by the Indemnifying Party;  

(b) a settlement not approved by the Indemnifying Party, 

but only to the extent that such settlement was 

reasonable under the circumstances; or 

(c) a final judgment from which no further appeal is taken 

or possible. 

Article 16 Limitation of Liability 

Section 16.1 Exclusions of Liability 

Under no circumstances, even if any exclusive remedy fails 

of its essential purpose, will either party be liable for: 

(a) third-party claims against the other party for loss or 

damages, except as provided in Article 15; 

(b) damage to the other party's records or data; 

(c) consequential damages (including lost opportunity, 

profits, use, or savings) or incidental damages, even if 

advised of their possibility, or punitive damages; or 

(d) breaches of this Agreement that the breaching party has 

cured to the non-ÉÙÌÈÊÏÐÕÎɯ×ÈÙÛàɀÚɯÙÌÈÚÖÕÈÉÓÌɯ

satisfaction within a reasonable period of time; or 

(e) damages in excess of the total fees payable under the 

Order most closely related to the damages during the 

three months immediately preceding the date the claim 

aÙÖÚÌȮɯÓÌÚÚɯÛÏÌɯÚÜÔɯÖÍɯÛÏÌɯ×ÈÙÛàɀÚɯÓÐÈÉÐÓÐÛàɯÜÕËÌÙɯÈÓÓɯ

prior refunds, judgments, or settlements for the other 

×ÈÙÛàɀÚɯclaims that are more closely related to that 

same Order than to any other Order. 

Section 16.2 Exceptions 

The limitations set out in Section 16.1 do not apply to: 

(a) damage to real property or tangible personal property 

(not including software or data) caused by the 

negligence, gross negligence, or tortious misconduct of 

the party or its employees or contractors; 

(b) breaches of a party's obligations related to use, 

confidentiality, or ownership of information provided 

under this Agreement; or 

(c) Fees owed under this Agreement. 
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Article 17 Disputes 

Section 17.1 Conference 

In the event of any dispute between the parties, the 

aggrieved party may notify the other party of the factual 

and legal basis of the dispute. Within 5 days after delivery 

of that notice, each party’s chief executive officer will 

appoint a senior executive to attempt to resolve the dispute 

and inform the other party of the person appointed. Within 

14 days of the notice, those senior executives will confer in 

an attempt to resolve the dispute. The senior executives may 

satisfy the obligation to confer by conferring in person or by 

telephone, but not by email. Each party agrees not to bring 

any action to enforce its rights under this Agreement until it 

concludes in good faith that the conference of the senior 

executives has failed to resolve the dispute. 

Section 17.2 Mediation 

If senior executives of the parties confer under Section 17.1 

and do not resolve the dispute, the parties agree that, if 

either party requests in writing, they will submit the dispute 

to non-binding mediation under the American Arbitration 

Association’s rules for commercial mediation. Unless the 

parties agree otherwise, the parties will hold the mediation 

in the city of the party who requests the mediation. Each 

party will bear its own costs in the mediation and one-half 

of the mediator’s fees. 

Section 17.3 Actions for Interim Relief 

Any party may bring an action solely for injunctive relief 

without conferring under Section 17.1 or mediating under 

Section 17.2, but may only obtain a temporary restraining 

order, preliminary injunction, or similar interim relief until 

the conference and (if requested) mediation have failed. 

Section 17.4 Place for Litigation 

Any party suing the other in relation to this Agreement 

(including an action under Section 17.3) may only file that 

litigation in the courts having jurisdiction over the main 

notice address of the other party. Each party consents to the 

personal jurisdiction venue of that court and waives any 

objection to that court as an inconvenient forum. 

Section 17.5 Costs of Litigation 

If either party sues the other in relation to this Agreement, 

the non-prevailing party in any final judgment or arbitration 

award, or the dismissing party in the event of a dismissal 

without prejudice, agrees to pay the other party the full 

amount of its reasonable expenses incurred, including all 

court costs, arbitration fees, and reasonable attorney fees 

paid or incurred. 

Article 18 Notices 

Section 18.1 Formality of Notice 

Any provision of this agreement that requires or permits a 

party to “notify” or provide “notice” to the other party 

requires a formal notice described in this Article 18. Each 

party consents to service of process by the other party 

through notice under this Article 18. Any provision 

requiring a party to “inform” or provide “information” to 

the other party does not require a notice under this Article 

18. This Article 18 does not apply to communications with 

Consumers or other third parties. 

Section 18.2 Requirements for Effective Notice 

To be effective, the notice must be: 

(a) given in writing; 

(b) delivered either (1) personally by hand; (2) by 

nationally recognized overnight delivery service that 

requires a signature for delivery; or (3) by United States 

registered or certified mail, return receipt requested, 

postage prepaid; and 

(c) sent to the address for the recipient party set out on the 

first page of this Agreement or to such other address as 

the recipient party designates for itself by notice. 

Section 18.3 Notice Effectiveness 

A notice that is mailed is effective on that date that the 

return receipt indicates that it was delivered, unless the 

recipient party shows that the notice was not received. A 

notice sent by overnight delivery is effective on the date that 

the overnight delivery service’s records show it was 

delivered, unless the recipient party shows that the notice 

was not received. 

Section 18.4 No Other Notice 

Notices may not be delivered by any method not prescribed 

here, such as notice by publication, facsimile, telex, or email. 

But if the party to whom the notice is directed 

acknowledges receipt of the notice by signing, dating, and 

returning a copy of the notice, then that notice is effective 

and received on the date the recipient noted on the notice. 

Article 19 Legal Effect of Agreement 

Section 19.1 Consideration 

Each party enters into this Agreement of its own accord, \in 

consideration of the mutual covenants set forth herein, and 

for other good and valuable consideration, the adequacy of 

which each acknowledges. Neither party enters it on the 

basis of or in reliance on any representation, promise, or 

warranty outside of this document. 

Section 19.2 Counterparts 

The parties may sign this Agreement in one or more 

counterparts, with the same effect as if they had signed the 

same document. Each counterpart so executed is an original, 

and all such counterparts together are one Agreement. 

Section 19.3 Binding Nature and Assignment 

This Agreement binds the parties hereto and their respective 

successors and assigns. Customer may assign and delegate 

this Agreement to an entity that buys all or substantially all 
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of the assets of Customer. Customer may not otherwise 

assign, delegate, sublicense, or subcontract this Agreement 

or any rights, licenses, or duties under it. 

Section 19.4 Severability 

If the application of any provision of this Agreement to any 

facts or circumstances is invalid or unenforceable, then: 

(a) the validity and enforceability of that provision as 

applied to any other particular facts or circumstances 

and the validity of other provisions of this Agreement 

is not in any way affected or impaired thereby; 

(b) each party may enforce that provision to the maximum 

extent possible to effect the intent of the parties while 

avoiding the invalid or unenforceable aspect; and  

(c) that provision is reformed without further action by the 

parties to the extent necessary to make such provision 

valid and enforceable. 

Section 19.5 Interpretation 

This Agreement must be interpreted as written and 

negotiated jointly by the parties. It must not be strictly 

construed against either party, regardless of the actual 

drafter of the Agreement. The Article and Section headings 

in this Agreement are for purposes of reference only and are 

not intended to affect the meaning or interpretation of this 

Agreement. All amounts prefaced with the dollar symbol ($) 

are denominated in U.S. Dollars. As used in this Agreement, 

the term “law” means any statute, rule, regulation, 

securities exchange rule, or similar promulgation, together 

with any binding court or agency order under it or 

interpretation of it. 

Section 19.6 Amendment 

Neither party can rescind, revoke, amend, or modify any of 

this Agreement unless both sign a written description of the 

change. Any such change is binding without consideration. 

No Order amends this Agreement for any other Order. If 

Vendor accept any standard form of Customer as an Order, 

that standard form provides only the following terms: 

service to be provided, price, quantity, and term of the 

Order. No other terms included on Customer’s standard 

form become part of the Order. 

Section 19.7 Waiver 

A party may waive any covenant, condition, or agreement 

that the other is to perform or any breach thereof, but has no 

obligation to do so or to consider doing so under principles 

of good faith and fair dealing. A waiving party must 

confirm the waiver in a non-electronically signed writing for 

the waiver to be valid. No waiver waives any other 

covenant, condition, or agreement or any succeeding breach 

of the same covenant, condition, or agreement. No party’s 

delay or omission to exercise any right or remedy waives 

any right or remedy, except as this Agreement states. 

Section 19.8 Force Majeure 

Neither party is responsible or has any liability for any 

delay in performing or failure to perform to the extent: 

(a) due to circumstances or causes beyond its reasonable 

control, such as natural disasters, acts of God, disease, 

embargoes, organized labor disputes, riots, terrorism, 

war, and acts of civil and military authorities; and 

(b) beyond its reasonable ability to mitigate. 

The affected party agrees to promptly notify the other party 

of the occurrence of and reason for the delay or failure. The 

affected party agrees to use its reasonable efforts to limit the 

resulting delay or failure in its performance and its effect on 

the other party. 

Section 19.9 Relationship of Parties 

The relationship of the parties is that of independent 

contractors. Nothing contained in this Agreement creates a 

joint venture, partnership, agency, employment, or fiduciary 

relationship between the parties. Each party has the sole 

obligation to supervise, manage, direct, or perform its 

obligations, except as otherwise agreed upon by the parties. 

Neither party nor its agents have any authority of any kind 

to bind the other party. 

Section 19.10 Third Party Beneficiaries 

The parties do not intend to create a right for any third 

party to enforce this Agreement directly against either 

party. To the extent that, despite that intent, any court finds 

that a third party is entitled to enforce this Agreement 

directly, that third party’s rights are limited by all the terms, 

conditions, and defenses that apply to the party whose 

rights the third party seeks to enforce. 

Section 19.11 Governing Law 

The internal laws of the state of Texas, USA govern this 

Agreement and all claims (in contract, in tort, or otherwise) 

that relate to this Agreement or its negotiation, execution, 

performance, or breach, as if this Agreement was made and 

performed between two residents of the state of Texas 

entirely within the state of Texas. 

Section 19.12 Entire Agreement 

This Agreement, together with all Orders and any 

additional documents described in Section 7.1, constitute the 

entire agreement between the parties and supersedes any 

and all prior or contemporaneous oral and written 

communications, understandings, or agreements between 

the parties, except that any preceding confidentiality 

agreement between the parties remains in effect through the 

Effective Date. Any information that was confidential under 

the terms of any preceding confidentiality agreement is 

Confidential Information unless and until it falls within an 

exception set out in Section 11.3. 


